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The opinion in support of the decision being entered today (1) was not witten
for publication in a law journal and (2) is not binding precedent of the Board.
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Bef ore STAAB, NASE, and BAHR, Adninistrative Patent Judges.
NASE, Adninistrative Patent Judge.

DECI SI ON ON APPEAL

This is a decision on appeal fromthe exam ner's final

rejection of clainms 1 to 8, which are all of the clains

pending in this application.

W REVERSE

BACKGROUND
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The appellant's invention relates to depl oynent
mechani snms for nmoving aircraft auxiliary airfoils such as
| eadi ng edge slats or trailing edge flaps relative to main
airfoils (specification, p. 1). A substantially correct copy
of the clains under appeal is set forth in the appendix to the

appellant's brief.?

The prior art references of record relied upon by the

exam ner in rejecting the appeal ed cl ai ns are:

Burnel |'i 1,917, 428 July 11,
1933

Col e 4,471, 928 Sep.
18, 1984

(Col e '928)

Col e 0 045 987 Feb.
17, 1982

(Col e '987) (Eur opean Patent Application)

Claims 1 and 6 to 8 stand rejected under 35 U.S.C. §

102(b) as being anticipated by Burnelli.

Y'In the appendix, Caiml, line 13, the phrase "wherein
sai d support rollers are" should be inserted prior to
"rotatably."
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Clains 2 to 5 stand rejected under 35 U S.C. §8 103 as
bei ng unpatentabl e over Burnelli in view of Cole '928 and Col e

' 987.

Rat her than reiterate the conflicting viewoints advanced
by the exam ner and the appellant regardi ng the above-noted
rejections, we nmake reference to the final rejection (Paper
No. 9, mailed June 25, 1998) and the answer (Paper No. 17,
mai | ed Decenber 21, 1998) for the exam ner's conplete
reasoning in support of the rejections, and to the brief
(Paper No. 15, filed Novenber 16, 1998) and reply brief (Paper
No. 18, filed February 17, 1999) for the appellant's argunents

t her eagai nst . 2

OPI NI ON

2 n this appeal, we have not considered either the
suppl ement al exam ner's answer (Paper No. 19, numiled May 11,
1999) or the appellant's supplenental reply brief (Paper No.
20, filed June 8, 1999) since the rules of practice do not
provi de for such papers. 1In fact, 37 CFR § 1.193(b) (1)
expressly states that "[a] supplenental exam ner's answer is
not permtted unless the application has been remanded by the
Board of Patent Appeals and Interferences for such purpose.™
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In reaching our decision in this appeal, we have given
careful consideration to the appellant's specification and
clains, to the applied prior art references, and to the
respective positions articulated by the appellant in the brief
and reply brief and the examner in the final rejection and
answer. As a consequence of our review, we make the

determ nati ons which foll ow

The anticipation rejection
W w il not sustain the rejection of clains 1 and 6 to 8

under 35 U.S.C. § 102(b).

To support a rejection of a claimunder 35 U.S.C. §
102(b), it nust be shown that each elenment of the claimis
found, either expressly described or under principles of

i nherency, in a single prior art reference. See Kalnman v.

Kinberly-d ark Corp., 713 F.2d 760, 772, 218 USPQ 781, 789

(Fed. Gr. 1983), cert. denied, 465 U S. 1026 (1984).

Caim1, the only independent claimon appeal, recites a

depl oynment mechani smfor noving an aircraft auxiliary airfoil
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relative to a main airfoil conprising, inter alia, a support
beam ext endi ng between the auxiliary airfoil and the nmain
airfoil and having an |-shaped cross section with an upper and
a |l ower boom and a web interconnecting the boons; a rack
integrally fornmed on a surface of one of the boons; a drive
pinion rotatably nmounted on the main airfoil for engagenent
with the rack; and at |east two support rollers rotatably
mounted on the main airfoil for rolling engagenment with roller
tracks extendi ng al ong upper and | ower surfaces of the beam
Claim1 further recites "at | east one roller track coextending

with said rack adjacent thereto, along said beam"”

Burnelli's invention relates to aircraft, with particul ar

reference to airfoils. As shown in Figures 1-7, Burnell
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di scl oses an airfoil having a central supporting section 11

an entering edge section 22 and a trailing edge section 31.
The central supporting section 11 includes arcuate track
menbers 15, upper and | ower guide rollers 17 and sprockets 18
driven by suitable gearing. The entering edge section 22 and
the trailing edge section 31 each includes an arcuate arm 28
(which may be an |I-beamin cross section) having rollers 30
for engaging the track nmenbers 15 and a rack 29 for neshing
with the associ ated sprocket 18. As can be seen froma review
of Figures 1, 2 and 7, the guide rollers 17 do not engage t hat

portion of the arm 28 which contains the rack 29.°3

The appel |l ant argues (brief, page 6, and reply brief,
pages 6-8) that claim1l1l is not anticipated by Burnelli since
Burnelli does not teach or suggest the following limtation of
claim1l: "at least one roller track coextending with said rack

adj acent thereto, along said beam"™ The exam ner has

3 Burnelli is further discussed on pages 1-4 of the
appel l ant's specification.



Appeal No. 1999-2831 Page 7
Application No. 08/703, 435

determ ned (answer, pages 3-4) that the above-quoted

limtation of claiml1 is readable on* Burnelli.

* The inquiry as to whether a reference anticipates a
cl ai m must focus on what subject matter is enconpassed by the
cl ai m and what subject matter is described by the reference.
As set forth

(continued...)
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It is our opinion that the above-quoted limtation of

claiml1 is not readable on Burnelli for the reasons set forth
by the appellant. In that regard, it is our determ nation
that none of the roller tracks disclosed by Burnelli (i.e.,

the portions of arnms 28 engaged by the rollers 17) are
coextending® with rack 29 as required by claim 1.
Specifically, the roller tracks disclosed by Burnelli do not
extend the same duration as the rack 29 since the roller
tracks are situated | engthw se of the rack rather than being

situated laterally of the rack.

For the reasons set forth above, all the Iimtations of
claim1l are not net by Burnelli, accordingly, the decision of
the examner to reject claim1, and clains 6 to 8 dependent

thereon, under 35 U S.C. 8 102(b) is reversed.

4C...continued)
by the court in Kalman it is only necessary for the clains to
"‘read on' sonething disclosed in the reference, i.e., al
l[imtations of the claimare found in the reference, or "fully
met' by it."

> The Anerican Heritage Dictionary, Second Coll ege
Edition, (1982) defines "coextend" as "[t]o extend or cause to
extend through the sane space or duration.™
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The obvi ousness rejection
W w il not sustain the rejection of clainms 2 to 5 under

35 U.S.C § 103.

W have reviewed the references to Cole '928 and Col e
' 987 applied together with Burnelli in the rejection under
35 US.C. 8 103 of clainms 2 to 5 but find nothing therein
whi ch makes up for the deficiencies of Burnelli discussed
above. In our view, the only suggestion for nodifying
Burnelli in the manner proposed by the exam ner to neet the
above-noted limtation and the additional limtations of claim
2 stens from hindsi ght know edge derived fromthe appellant's
own di sclosure. The use of such hindsight know edge to
support an obvi ousness rejection under 35 U S.C. § 103 is, of

course, inpermssible. See, for exanple, W L. Gore and

Associates, Inc. v. Garlock, Inc., 721 F.2d 1540, 1553, 220

USPQ 303, 312-13 (Fed. Cir. 1983), cert. denied, 469 U S. 851

(1984) .
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For the reasons set forth above, the decision of the
examner to reject clains 2 to 5 under 35 U . S.C. §8 103 is

rever sed
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CONCLUSI ON

To summari ze, the decision of the exam ner to reject
clains 1 and 6 to 8 under 35 U . S.C. 8 102(b) is reversed and
the decision of the examner to reject clains 2 to 5 under 35
U S C § 103 is reversed.

REVERSED

JENNI FER D. BAHR
Adm ni strative Patent Judge

LAVWRENCE J. STAAB )
Adm ni strative Patent Judge )

)

)

)

) BOARD OF PATENT
JEFFREY V. NASE ) APPEALS
Adm ni strative Patent Judge ) AND

) | NTERFERENCES

)

)

)

)

)
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